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Dr Gumne and Members of the SCNC and SCAPO (for themselves and on behalf of the People of the Southern Cameroons) v. Republique du Cameroun

COMPLAINANTS’ REPLY TO THE ‘MEMORY IN DEFENCE’ OF RESPONDENT STATE

Introduction

1. What Respondent State calls its ‘Memory in Defence’ is a curious document in more ways than one. It is replete with political and polemical rhetoric. It contains assertions that are dubious, evasive, selective, self-serving, and denuded of any legal basis. In fact the ‘Memory’ is important for what it studiously does not say rather than for what it tries to say. For example, there is, significantly, no answer to the charge of violating Articles 19 (domination of a people by another), 20 (self-determination of peoples), 23 (1) (right to peace and security), 24 (right to a general satisfactory environment), as well as Articles 1, 2, 4, 5, 6, 7, 10, and 12 of the African Charter.

2. We reiterate that Republique du Cameroun, the Respondent State, is in flagrant violation of all the provisions of the African Charter on Human and Peoples’ Rights covered in our Submissions on the Merits. Respondent State’s barefaced denial that it is in violation of Article 22(1) must be to no avail. 

3. Respondent State violated and continues to violate the unquestionable right of the people of the Southern Cameroons to freedom from colonial domination and subjugation. It continues to violate the unquestionable right of the people of the Southern Cameroons to economic, social and cultural development with due regard to their liberty and identity. It continues to violate numerous rights of individual Southern Cameroons nationals.

Respondent State’s colonial occupation of the Southern Cameroons 

4. We have never accepted or recognised, and we do not and cannot possibly accept or recognise Respondent State’s expansionist and illegal claim to the Southern Cameroons as “legally part and parcel” of its territory. By desperately trying to manufacture a tenuous link between the people of the Southern Cameroons and some tribe in its territory Respondent State is attempting to conflate the national diversity and nationhood of the people of the Southern Cameroons, to confuse and to manipulate them, so as to create, interpret, and enforce a paradigm that attempts to render them a part of the Respondent State’s population. The worlds of the people of the Southern Cameroons are subordinated by the normative narrative of Respondent State thereby depriving the people of the Southern Cameroons of their normativities and their identity. This violates the norm of equality of all peoples and the right to self-determination, and flies in the face of humanitarian conceptions of personhood and human dignity.   

5. Respondent State is and has always been a foreign State in relation to the Southern Cameroons whose international status goes as far back as 1922 when it became a British-administered Mandated Territory of the League of Nations. 

6. By contrast, the spatial configuration of Respondent State and its evolution as a polity, from mandate/trusteeship to independence, began with the inception of French colonial rule in that territory. The francophonity of that country and its French-inherited culture are founded on French colonial rule, and France is still very much in charge in that country. On 1 January 1960 Respondent State achieved independence as a sovereign state within an internationally defined territorial framework. At no time prior to the independence of Respondent State was the Southern Cameroons ever a part of that country. 

7. On 1 October 1961 the British untidily departed from the Southern Cameroons after almost half a century of colonial rule. Following that departure Respondent State, a neighbour relatively larger spatially and demographically, forcibly occupied the Southern Cameroons and assumed a colonial sovereignty over it in virtue of an annexation law of the Respondent State enacted a month earlier by which Respondent State, afflicted by delusions of grandeur, asserted claim, without any colour of right whatsoever, over the Southern Cameroons ‘as a part of its territory’. 

8. The Southern Cameroons thus passed, on 1 October 1961, from British colonial rule to colonial rule by Respondent State. Respondent State has since been ingeniously trying to use its dubious understanding of the principle of territorial integrity to rationalise its colonisation of the Southern Cameroons. It has since, without any scruples, been setting up its colonisation of the Southern Cameroons as the basis of its fantastic claim to that land. But even a colonising state has under international law obligations in respect of a people over whose territory it has assumed a colonial sovereignty. Besides, the territory of a colonial dependency remains in law separate and distinct from that of the colonising state.

9. In our Submissions on the Merits we adduced overwhelming, compelling and conclusive evidence of colonial rule by Respondent State; of continuing colonial domination, oppression and repression by that country; and of massive and reliably attested violations of individual human rights since 1961. That evidence has not been challenged in any material particular. 

Natives of the Southern Cameroons are emphatically a people
10. In contemporary human rights discourse the word ‘people’ is a term of art, which enjoys a fairly good consensus among international lawyers. A UNESCO meeting of experts in international law held in Paris in February 1990 concluded that a group of individuals constitute a ‘people’ if it enjoys some or all of the following common features: a common historical tradition, ethnic group identity, cultural homogeneity, linguistic unity, religious or ideological affinity, territorial connection, common economic life; and has the will to be identified as a people or the consciousness of being a people. 

11. These common features apply fully in the case of the people of the Southern Cameroons. The people of the Southern Cameroons are, in terms of statehood, a people and a people separate from the people of Republique du Cameroun. They have a separate state-culture, a separate administrative system, a separate legal system, a separate language in public administration, a separate colonial heritage, a separate aspiration, a separate way of life, and a separate educational system, a separate territory internationally delimited, and a separate mentality. 

12. These facts are beyond any meaningful dispute, such that relevant UN instruments and documents on the Southern Cameroons consistently denote the human component of the territory as ‘the people of the Southern Cameroons’. In fact, the UN plebiscite in the Southern Cameroons and the separation of the Southern Cameroons from Nigeria were predicated on the fact that natives of the Southern Cameroons indeed constitute a people and thus entitled to decide collectively on their own destiny. 

13. The people of the Southern Cameroons are a people in the very sense in which the inhabitants of Republique du Cameroun regard themselves as a people, and also in the sense in which the population in every African State is regarded as a people. Going by the Respondent State’s warped understanding of the term ‘people’ and its selective reading of the communications it cites, not even the inhabitants of Republique du Cameroun would be dignified with the appellation ‘people’. The absurd reasoning of Respondent State is in effect that because the Southern Cameroons is under its colonial rule the native population of the territory have ceased to be a people. Respondent State is thus insolently attempting to avail itself of the crime of colonisation it is patently guilty of.

Respondent State’s counterfeit ‘referendum’

14. Alluding to a so-called ‘20 May referendum’, Respondent State claims, in its continuing chasing after the wind, that the people of the Southern Cameroons “approved the institutional evolution of Cameroun”. But Respondent State is unable to say what informed debate took place before the claimed approval of the so-called ‘institutional evolution’. Respondent State is unable to state the circumstances and legality of that bogus ‘referendum’ and where the reality of power has always been located. 

15. The fact of the matter is that the Respondent, a one-party tyrannous State, determined alone and in its own exclusive interest, the expediency and time of the pretended ‘referendum’. It organised and carried out the so-called ‘referendum’, pre-determined its outcome and proclaimed the results based on evidently pre-arranged figures. No independent body supervised the so-called ‘referendum’ or verified the counting and the results. The so-called “20 May referendum approval of the institutional evolution of Cameroun” is a chimera. It is part of Respondent State’s self-inflicted system of illusory beliefs and false consciousness intended to create a false illusion of consent and submission to colonial rule and to mask the horse-and-rider relationship between the Southern Cameroons and Republique du Cameroun. 

16. The point cannot escape notice that in September 1961, while the Southern Cameroons was yet a UN Trust Territory and under British Administration, Respondent State, in defiance of international law, passed an annexation law by which it laid an unsubstantiated claim to the Southern Cameroons as part of its territory and, a month later, effectively occupied and established colonial rule over the territory. Thus, at the time of the so-called ‘referendum’ the Southern Cameroons had, for ten long years, already been chaffing under the colonial bondage of Respondent State. 

17. The so-called ‘approval’ of the so-called ‘institutional evolution of Cameroun’ was a hoax and a gigantic fraud; a charade organised and presided over by Respondent State itself. The reasoning of Respondent State amounts to saying, incredibly, that the people of the Southern Cameroons validated, ten years after its inception, the colonisation of the Southern Cameroons by Republique du Cameroun. There is no such thing as colonisation by consent any more than there is such a thing as slavery by consent. 

Colonialism is a crime and a gross human rights violation

18. Respondent State concedes that self-determination for the people of the Southern Cameroons “would be understandable where there are tangible evidence of massive violations of human rights, and where there is evidence ascertaining the refusal of the nationals of Southern Cameroons to take part in the management of public affairs of the State of Cameroun.” That there are massive, ongoing and reliably attested gross violations of human rights by Respondent State in the Southern Cameroons is beyond dispute. This was eloquently brought out in our Submissions on the Merits. Amongst the most egregious of massive and on-going human rights violations in the Southern Cameroons, is the very fact of colonial occupation and rule by Republique du Cameroun. 

19. In international human rights law the concept of participation in public affairs does not mean tokenism or decorative presence; it means effective participation. Besides, it cannot be the aspiration of a colonised people to participate in the public affairs of the colonising state. By dint of their subordinate status, a colonised people cannot, even if they have such a dream, effectively participate in the public affairs of the colonising state. The mere fact of dependent status negates that possibility. 

20. A slave master does not involve his slave in the decision-making process of his affairs. But even if the slave master wanted to so involve his slave that can hardly be the desire and wish of the slave. The slave legitimately seeks his manumission, not a place at the table of the slave master. The people of the Southern Cameroons legitimately seek their liberation from colonial subjugation by Respondent State, not participation in that State’s public affairs. 

Similar fact evidence of massive human rights violations

21. Respondent State invites the Commission to turn a blind eye to the human rights violations it committed between 1961-1989, on the reasoning that the African Charter entered into force for Respondent State only on 18 December 1989. The Commission is bound to decline this strange invitation. There are at least two reasons why the Commission cannot possibly ignore the massive human rights violations by Respondent State in the Southern Cameroons between 1961 and the end of 1989. In the first place, the series of violations commenced since then have not ceased; they are continuing. Secondly, the violations evidence a systematic and consistent pattern of gross and numerous abuses committed as a matter of policy; they constitute similar fact evidence that go to establish a premeditated system of conduct, the modus operandi of gross abuses that the Respondent State continues to carry out in the Southern Cameroons. 

The territory of the Southern Cameroons exists as a tangible reality

22. Respondent State makes the outlandish assertion that the territory of the Southern Cameroons does not exist. If that territory does not exist then the people of the Southern Cameroons do not exist, for no such people exist elsewhere. The Respondent State’s assertion is therefore an absurdity, a system of logic characteristic of a colonising state. There is a geographical area, a spatial configuration, to which the appellation Southern Cameroons has been applicable since 1924. That spatial configuration is well attested by international boundary treaties. That portion of the earth’s surface has a population native to it. It exists and will always exist, however it is denominated as a result of the vagaries of its history.  

23. Of course, the Southern Cameroons as a political community organised and controlled by a government instituted by the people of the Southern Cameroons themselves, as distinct from a territorial framework, is no longer such. It was a political community as from 1924. By 1954 it had an established government and in 1960 was at the brink of emergence into sovereign statehood. The fact that it is not today a state is due to colonial occupation and Balkanisation by Respondent State. Having annexed the Southern Cameroons as its colonial dependency and having forcibly disbanded its government and state institutions, Respondent State then turns round and claims that the Southern Cameroons does not exist and in effect pleads its criminal act of annexation as a defence against the very annexation the people of the Southern Cameroons are legitimately fighting against!

National liberation movements

24. Respondent State claims that the Southern Cameroons National Council (SCNC) and the Southern Cameroons People’s Organisation (SCAPO) are secessionist movements. Secession is a pathological fantasy of Respondent State. Not surprising therefore, Respondent State confers the label ‘secession’ too promiscuously on the Southern Cameroons National Council and the Southern Cameroons People’s Organisation. These, and other Southern Cameroons national liberation movements, are no more secessionist than other national liberation movements in Africa and elsewhere that valiantly fought for the liberation of their several countries from colonial subjugation.

Colonial repression on a wide and massive scale

25. The cases of human rights abuse admitted by Respondent State as “cases regularly documented from 1990 to 2002” in fact represent only a very small fraction of the on-going systematic and wide scale of sadistic human rights abuses by Respondent State in the Southern Cameroons for nearly half a century already. These cases, which Respondent State concedes it is unable to sweep under the carpet, corroborate in material particulars the facts about massive and on-going colonial repression and oppression in the Southern Cameroons. This generalised colonial repression has known no respite. 

26. It is a measure of the objectification of the people of the Southern Cameroons and the cheapening of human life in that land that abusers are never prosecuted and sentenced. Not once has the Respondent State addressed its mind to this issue. It is as if the gross human rights violations in the Southern Cameroons are not happening. Even a wholly rhetorical denunciation of named perpetrators has always been beyond the will of the Respondent State precisely because such violations are carried out as a matter of policy.

27. As recently as September 20, 2004 Kenneth Johnny Ndeh was shot dead in Bamenda. On the 22nd James Sabum, Mathias Fuh, Louis Akiy Kum, John Mbong, Tuma Sabum and Emmanuel Doh Fongoh were arbitrarily arrested and detained in Tiko and their homes ransacked. On the 23rd Abel Ndop was abducted in Victoria. On the 30th raids were carried in Mamfe, Kumba and Bamenda. Chief Ayamba Ette Otun, Raphael Ngwa, Emmanuel Yembe, Ngabe, Hannah Bessem, Julius Ngufor, Namata, Cyprian Asong Nken, Constance Ngufor and John Tanyu and five others were arbitrarily arrested, detained and subjected to torture and other cruel, inhuman and degrading treatment, including severe and repeated beating, sexual humiliation and assault, starvation, refusal of medical attention, death threats, and restraint in cramped, contorted and excruciating positions. 

28. On the 6th of October 2004 the home of Shey Yufenyuy in Kumba was raided in his absence. His wife, Winifred Kinyuy, his 11 months old son, George Yufenyuy, his 8 years old son Biszebi Yufenyuy, his daughter Emmanuella Kinyuy and her one year daughter Doris Yufenyuy were all abducted and held in detention for weeks and denied access to relatives and lawyers. It is a measure of the profundity of the depravity of colonial repression in the Southern Cameroons that even babies and infants are liable to detention.

29. On the 5th February 2005, Grace Mambo, Thomas Ngu, Julius Teneng, Ignatius Fru Mbumah and Francis Forsuh were shot in Bamenda and are still receiving medical attention in hospital for their bullet wounds. A week later, the home of retired Ambassador Henry Fossung in Buea was raided at night and he together with fifty others who were at his residence, including his wife and children were seized, brutalized, detained and tortured for days. 

30. On February 22 five members of the SCNC leadership (Chief Ayamba, James Sabum, Sylvester Taku, Ahmadu Ndam and Nfor Nfor) were arbitrarily arrested in Menji and detained. For three days all five were locked in a wet and cold cell that was so small that there was room only to stand. They were denied food and water and the light in their cell was switched on day and night.  Their release came only when UNPO strongly protested to the Respondent State and seized the European Union President of the matter. 

31. On February 23, 2005 the spokesperson of the Southern Cameroons Youth League, Christopher Bah Tangoh was extra-judicially executed in Mbengwi and his body thrown down the Abi Waterfall in a grotesque attempt to give the impression that the victim had committed suicide.

32. Respondent State labours under the terrible misconception that breach of its ‘laws’ entitles it to launch out on an orgy of human rights violations. The human rights abuses eloquently articulated in our Submissions on the Merits and in this Reply include abuses relating to extra-judicial killings, torture, disappearances, arbitrary arrests, abductions, arbitrary detentions, terrorization of the population and sham trials. Assuming that the colonizer’s ‘law’ has been broken (the point not being conceded), the Respondent State, is not entitled to disappear, torture, arbitrarily arrest and detain, execute extra-judicially, or organise sham trials. Such conduct is impermissible under human rights law and amounts to gross human rights violations.

Torture techniques by Respondent State

33. Well known and documented forms of torture commonly used by agents of the Respondent State and with its full sanction, include beating (euphemistically referred to as ‘café’) every morning and evening; suspension of victim (locally known as ‘balançoire’), often combined with beating and/or electric shocks; positional torture, which consists in detaining many people in a very small cell space so that they are unable to lie down simultaneously; electric shock torture (‘le courant’); cigarette burns; starvation; denial of medical attention; and falanga, which consists in beating on foot sole with stick or steal cable. 

Holy duty to resist and demolish colonialism

34. Respondent State’s familiar line of excuse for committing these gross and massive human rights abuses is that the victims “defied republican institutions, especially the forces of law and order.” But a colonised people necessarily have a right of resistance. A people struggling against colonial subjugation must necessarily defy the institutions of the colonising state, including its colonial administrators and its colonial forces of occupation. The holy duty of the colonised is to challenge and destroy the colonial order imposed on them. Given that colonialism is iniquitous and intolerable and has universally been proscribed, every colonised people have a plane obligation, in law and nature, to resist by every available means, disobey and demolish, the colonial order to which they are subjected. 

35. Respondent State’s so-called ‘law’ is gross coercion. It seeks to promote a colonial ideology. It is basically a reflection of Respondent State’s colonial hegemony in the Southern Cameroons. That ‘law’ is first and foremost a means of exercising political, economic, social and cultural control over the people of the Southern Cameroons. It is the weapon of the colonial authorities in ensuring dependency, pauperisation and underdevelopment in the Southern Cameroons. Its role is to conserve and perpetuate Respondent State’s hegemony in and colonisation of the Southern Cameroons. Respondent State makes these ‘laws’ in its image, shapes them, defines them, interprets them and gives them meaning consistently with its French-derived world-view and its colonial agenda in the Southern Cameroons. Respondent State is unquestionably the colonial authority in the Southern Cameroons. It is the ruling material force in that land. It monopolises the means of material production there and daily seeks to control the means of mental production. It is the abiding right of the colonised people of the Southern Cameroons to end that colonial condition.

Victims denied due process of law and subjected to sham trials by Kangaroo courts

36. The Commission would no doubt take judicial notice of the fact that the treatment of the detainees in all the cases mentioned by Respondent State itself does not meet international standards of justice and fair trial procedures. There is an egregious lack of due process of law. That itself is a human rights violation. In all those cases the individuals were: 

· arbitrarily arrested and detained (often incommunicado) by the military for periods ranging from a few months to five years, while some were simply disappeared or extra-judicially executed;

· systematically tortured, resulting in deaths in some cases;

· abducted under cover of darkness to the territory of the Respondent State;

· denied due process of law until challenged by the international community to either charge and try the detainees or release them;

· put through the motion of a ‘trial’ by a military tribunal in the territory of the  Respondent State, under a legal system and in a language foreign to the detainees.

37. Respondent State would want the world to believe that those it executes extra-judicially or torture to death die of what it calls ‘malaise’ (whatever that might mean). It wants the world to believe that the holding of detainees without charge for up to five years is due to what it calls “administrative bottlenecks”. It is significant that whenever surviving detainees have been released it has been due to pressure from the international community.  

Military tribunals as instruments of colonial repression in the Southern Cameroons

38. The military of the Respondent State notoriously terrorises the people of the Southern Cameroons and unhesitatingly uses live bullets against them. The same military abducts and detains. It drafts the accusation. It acts prosecutor and judge at the same time. It then convicts and sentences without allowing those convicted a right to appeal. And yet the ‘trial’ in every one of these cases has always been for ordinary alleged crimes such as theft, murder, and disobeying the repressive decrees of the colonial administrator of the locality. The ‘trial’ has always been conducted in the territory of Respondent State and under a legal system and in a language the victims do not understand.

39. Respondent State notoriously uses the military tribunal as one of its instruments of repression in the furtherance of its policy of terrorization and colonial oppression in the Southern Cameroons. It is well to call attention to the fact that the military tribunal in the Respondent State is a service in that country’s Ministry of Armed Forces, which ministry is physically and operationally under the President. This practically means the organisation, the operation, and the decisions of the military tribunal depend entirely on the discretion of the Executive. The tribunal is a mere rubber stamp for decisions taken in advance by the Executive. The judges of that tribunal are not judicial officers and are of doubtful judicial competence. They are appointed ad hoc by decree of the President of the Respondent State.

40. The African Commission, well alive to the fact that the existence of military tribunals often gives rise to the violation of the right to due process of law, has resolved that, “military courts should not, in any circumstances whatsoever, have jurisdiction over civilians” (Activity Report 2003). In Communication No. 218/98 the Commission observed that the jurisdiction of military tribunals must be confined to the trial of soldiers. The Human Rights Committee has also taken a similar stand. In its Concluding Observation on the Respondent State it expressed serious concern about the jurisdiction of military courts over civilians and about the extension of that jurisdiction to offences that are not per se of a military nature. The Committee consequently recommended that Respondent State “should ensure that the jurisdiction of military tribunals is limited to military offences committed by military personnel.” (UN Doc CCPR/C/79 Add. 166; UN Doc GAOR, A/55/40 (vol.1)) Characteristically, Respondent State has studiously ignored these pertinent observations, determined, as it is, to continue using the military tribunal as a tool in its colonial repression in the Southern Cameroons.

No judicial independence in Respondent State

41. It is also a notorious fact that the Respondent State’s magistracy is a dependent judiciary; it is under the boot of the President who hires, fires, demotes, promotes and transfers as he sees fit. The so-called Higher Judicial Council in that country is a body whose members the President appoints by decree as he sees fit; a body the President convenes and presides at his pleasure. It is in way comparable to an independent judicial service commission. 

42. Respondent State commonly takes punitive measures against judges who show some measure of independence, for example, by demoting them, by withholding their promotion, or by transferring them to remote areas considered as local Siberia. Further, it is not uncommon for that State to defy court orders or judgments that are perceived to be ‘anti-government’. The fact of the matter is that the courts in the Respondent State fail the three tests of independence, impartiality and autonomy. This much was admitted as recently as December 2004 by the Prime Minister of the Respondent State when, in an effort to assuage calls for justice for Kohtem, a political activist murdered in Ndop, declared that this time “the judiciary would be given a free hand to administer justice.” Respondent State thus lacks an independent judiciary. Its courts attach high priority to suppressing dissent, perceived or real. They attach high priority to suppressing opposition to Respondent State’s colonial rule in the Southern Cameroons. They attach high priority to maintaining so-called ‘public order and republican institutions’. They are little concerned with enforcing legal norms and protecting human rights. Facing particularly harsh treatment are leaders of the SCNC and, in a general way, the people of the Southern Cameroons.

43. Having assumed a colonial sovereignty over the Southern Cameroons and thus a colonising state in relation to the Southern Cameroons, Respondent State has incurred an obligation under international law and international human rights law to ensure, inter alia, respect for the rule of law in the territory under its colonial occupation. 

Respondent State lying with statistics

44. Respondent State asserts, to no avail, that its colonisation of the Southern Cameroons is of some benefit to the territory. That claim proceeds from Respondent State’s self-inflicted delusion that the people of the Southern Cameroons accept the condition of colonial servitude that has been imposed on them and are merely seeking ameliorative emendations that would improve their physical environment and socio-economic situation. Respondent State has thus laboured to shore up its empty assertion with doubtful data. But the statistical data it has produced suffer from two sources of infirmities: they are contrived, self-serving and therefore unreliable; the conclusions drawn there from are thus necessarily faulty. Anyone can generate statistics and lie with them as Respondent State has bravely tried to do.

Decolonisation of the Southern Cameroons, a categorical imperative

45. The right to self-determination is a pre-condition to the full enjoyment of political, civil, cultural, economic and social rights. This right is often read in the light of the UN 1960 Declaration on the Granting of Independence to Colonial Countries and which equates “the subjection of peoples to alien subjugation, domination and exploitation” to a denial of human rights and a violation of the Charter of the United Nations.

46. By becoming a Party to the African Charter, Respondent State undertook to “recognise the rights, duties and freedoms” enshrined therein. Among the rights enshrined in the Charter is the right to self-determination. Respondent State cannot refuse to recognise that right. It must recognise it. It has no choice in the matter. It cannot pick and choose which rights to recognise which not. It entered no reservations when ratifying the Charter. Further, by becoming a Party to the Charter, Respondent State also undertook “to adopt legislative or other measures to give effect” to the rights in the Charter, including the right to self-determination. This means it should and must take measures to end its colonial subjugation, domination and exploitation in the Southern Cameroons. By failing to do so it is in flagrant violation of the Charter.

Conclusion 

47. This case is one of classic decolonisation, the decolonisation of the Southern Cameroons from the predatory colonial occupation of the contiguous State of Republique du Cameroun. Decolonisation will ipso facto put an end to other gross human rights violations in the Southern Cameroons by Republique du Cameroun. That country is exercising, vi et armis, a colonial sovereignty over the Southern Cameroons, in defiance of the universal proscription of colonialism and in violation of the unquestionable right of the people of the Southern Cameroons to self-determination and freedom from alien domination. Human rights law and international law demand that Respondent State ends forthwith its colonial subjugation, domination and exploitation of the Southern Cameroons and vacate the territory.

PAGE  
7

